





We conclude that the ALJ correctly determined violations of the MMBA, and adopt the
ALJ’s conclusions of law, as supplemented by our discussion below.
DISCUSSION

The ALJ’s Decision and the County’s Exceptions

Relying on The Regents of the University of California, University of California at
Los Angeles Medical Center (1983) PERB Decision No. 329-H (UCLA Medical Center), the
ALJ determined that: (1) SEIU’s non-employee agents enjoy a presumptive right of access to
non-work areas in the RCRMC (bulletin boards, employee lounges and break rooms) and to
hallways which must be traversed by SEIU’s agents to reach these non-work areas, and (2) the
County failed to establish that the presence of SEIU agents in the non-work areas and the
hallways disrupted medical services or disturbed patients. Thus, by insisting that SEIU agents
secure prior permission for their access to these areas, the County interferfid with employee and
SEIU rights. Similarly, by imposing the advance permission requirement unilaterally and
without affording SEIU notice and an opportunity to meet and confer, the County unlawfully
changed its access rule.

The County excepts to these conclusions, urging again as it did to the ALJ, that UCLA
Medical Center is inapposite, arising under the Higher Education Employer Employee Relations
Act (HEERA)', and thus reflects a different legislative policy design for non-employee union
agent access than does the MMBA.

The ALJ determined that SEIU violated the County’s ERR when SEIU’s non-employee
agents entered RCRMC work areas for the purpose of speaking with employees and to access

non-union bulletin boards without making advance arrangement as the ERR required, thereby

"HEERA is codified at Government Code section 3560 et seq.


















Access in Public Hospitals

We apply these access rules to public hospitals operating under our statutes, but with
adjustments taking into consideration the sensitive work there performed. (Salinas Valley,
UCLA Medical Center.) A public hospital may limit solicitation and distribution activities by
non-employee organization representatives to the employees’ non-working time in non-working
areas, and the employer bears the burden of proof that its restrictions on access are reasonable.

A public hospital may limit access by non-employee representatives of employee organizations
in immediate patient care areas as necessary to prevent disruption of patient care or disturbance
of patients,15 and the employee organization bears the burden of proof that such restrictions are
unreasonable. (UCLA Medical Center.) Where a hospital uses its public passageways
(walkways, corridors, elevators and the like) both for patient care and for access to non-work
areas or designated organizational access areas such as bulletin boards, the hospital must permit
non-employee representatives to traverse the public passageways in order to access the non-work
areas and other designated access areas, and the employer bears the burden of proof that its
restrictions as to these passageways are reasonable. (UCLA Medical Center.) The availability of
alternative non-work venues (cafeterias, classrooms, and the like) within or near the hospital in
which non-employee representatives of organizations may meet employees on their non-work
time, may be considered in assessing the reasonableness of the employer’s limitations on non-

employee access to more traditional non-work venues (break rooms, locker rooms and the like).

15 Disturbance of patients includes but is not limited to disclosure of patient medical
information beyond that incidental disclosure countenanced under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA). The record below and ALJ’s decision
reflect an appropriate balance between medical information confidentiality and access by non-
employee agents of SEIU. (ALJ’s Proposed Decision at pp. 18, 26.)



The employer bears the burden of proof that such alternative venues are a reasonable substitute
for more traditional venues. (UCLA Medical Center.)

We turn now to the particular issues in this case. Since SEIU filed no exceptions, we
limit our discussion to the County’s exceptions to the ALJ’s decision, and only the particular
access ordered by the ALJ is at issue herein. (UCLA Medical Center.)

Access to Designated Organizational Bulletin Boards.

The ALJ determined that the County prevented SEIU’s non-employee agents from
traversing some work areas and some patient care areas in order to post and update SEIU
materials on union bulletin boards designated for SEIU use under the County’s ERR. In so
doing, the County acted contrary to the County’s MOU with SEIU,'¢ in violation of SEIU’s
MMBA access rights, and without reasonable justification for this access restriction. It thereby
enforced its ERR section 18 bulletin board provisions in contradiction of MMBA section 3507,
and by the same conduct violated Sections 3506 and 3503, and committed unfair practices under
Section 3509(b). The County excepts to these conclusions.

We concur with the ALJ. To post and update (i.e., “maintain”) materials on the
organizational bulletin boards designated in the County’s ERR, non-employee agents of SETU

were obliged to traverse public passageways used by the hospital both for patient care and for

' The “maintenance in a timely fashion” of organizational bulletin board postings was
a duty imposed on SEIU under section 1 of SEIU’s memorandum of understanding (MOU)
with the County, as well as by a memorandum of agreement between the County and SEIU.
Access to the bulletin boards was thus necessary in order for SEIU to meet its contractual
undertakings. We note that in discussion of this violation at page 22 of the proposed decision
the ALJ referred to MMBA section 3507(a) and our decision in UCLA Medical Center as
though we were construing MMBA in that decision. However, UCLA Medical Center arose
and was decided under HEERA. Nonetheless, this apparent mistake is of little moment, since
we construe both statutes to afford the same access rights to non-employee representatives of
employee organizations.
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access to employee work and non-work areas. The County excluded SEIU’s non-employee
agents altogether from such passageways.’ The ALJ ruled that in so doing the County
improperly denied SEIU access to SEIU’s designated bulletin boards.

We conclude, with the ’ALJ , that a public hospital may establish reasonable restrictions
limiting access by the public, including non-employee representatives of employee
organizations, to immediate patient care areas. However, it may not deny non-employee
representatives of employee organizations access to designated organizational bulletin boards.
Such representatives may traverse passageways also used for patient care if necessary to access
organizational bulletin boards and to access non-work areas to confer with employees. The
employer may prohibit employees from conferring in such passageways with non-employee
representatives of employee organizations, and may prohibit non-employee representatives from
lingering or stationing themselves in passageways also used for patient care to the extent such

'8 And, if an employer permits the public

activity would disrupt patient care or disturb patients.
access to such passageways, it may not deny access to non-employee representatives of

employee organizations. (UCLA Medical Center.)

7 We note that the ALJ determined not to consider the content of complaints reportedly
made to Human Resources Manager Berninia Bradley (Bradley) by several members of her
staff regarding conduct of SEIU agents. Bradley herself received these complaints by phone
and was not a percipient witness to the reported conduct. The County did not present
percipient witness testimony about the conduct of the SEIU agents in these several instances.
The ALJ determined Bradley’s testimony as to these particular events was hearsay, offered for
the truth of the matter, i.e., the conduct of the SEIU agents. The testimony is not hearsay if
offered only to establish that the supervisors did in fact call Bradley, what she heard them say,
and her state of mind upon hearing their reports. Regardless, testimony of the percipient
supervisors making the telephonic reports to Bradley would have been more persuasive
testimony. The ALJ reasonably deemed the record evidence insufficient to make a finding
about the alleged conduct of the SEIU agents.

'8 See footnote 15 infra.
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